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In an embarrassing backﬂip, the Berejiklian government has conceded it unlawfully foisted an insurance-style scheme on thousands of people managing the
ﬁnancial affairs of incapacitated loved ones and has promised to issue refunds.
The NSW Trustee and Guardian (NSWTG) has decided not to appeal a court ruling that found it had imposed a surety bond scheme on private managers – that
required them to pay up to $12,000 a year in new fees – "without power".

David Matthews, with his daughter Kylie who has dementia, rightfully refused to follow the NSW Trustee and Guardian's orders to purchase a surety bond. FIONA MORRIS

The private manager who instigated the David and Goliath legal battle said he felt "vindicated" by the win. The scheme will be scrapped as a result.
"I saw from the beginning that it was unethical and unconscionable," said the private manager, who cannot be named for legal reasons.

NSW Attorney General Mark Speakman (left), looks on as NSW Premier Gladys Berejiklian speaks at a press conference. KATE GERAGHTY

"It started with this letter telling me to pay $4000 out of my wife's estate every year to insure her against me stealing her money when there's never been a
problem and it was the stupidest thing I had ever heard of."
The government had been defending the controversial scheme, saying it needed to protect vulnerable people from losses caused by the failures of those
appointed to manage their money.
But hundreds of spouses, parents and adult children successfully managing the estates of their incapacitated loved ones without issue refused to comply,
saying there was no evidence of widespread ﬁnancial abuse and a lack of transparency and choice.
Writing often, NSWTG ordered them to buy a bond from Scotland-based insurance company Aviva. It is not registered or licensed in Australia.

Truth about ﬁnancial abuse
The surety bond only relates to private managers, yet new data shows those
acting under an "enduring power of attorney", or someone with informal access
rather than private managers, are more likely to commit ﬁnancial
mismanagement and fraud.
Only 9 to 20 per cent of identiﬁed ﬁnancial abuse in NSW and Victoria was
perpetrated by a private manager, the Ofﬁce of the Public Advocate (OPA), a
Victorian government agency, said in a submission to a national elder abuse
inquiry.
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"It is important to note that the data presented involves just 30 or so cases
across both states where administrators were suspected of ﬁnancial abuse," it
said.
"This is far less than 1 per cent of the thousands of administration orders that
are in force in a given year," it continued.<!--[if !supportLists]-->"OPA
questions whether the potential beneﬁts of surety bonds would be worth the
signiﬁcant costs imposed on thousands of people each year."
A group of NSW private managers who banded together to ﬁght the scheme
calculated that based on Aviva's fee structure and the number of private
managers (more than 3500), about $4 million would have been channelled
from estates to the insurance multinational each year.
"It was a blatant grab for money," said the man who won the legal ﬁght.
In a letter to all private managers, NSWTG acting CEO Damon Quinn
"apologise[d] for any inconvenience or stress" caused by the scheme and said it
would pay an amount equal to the fee paid plus interest.

Changes to the law?
Shadow attorney-general Paul Lynch has probed the Berejiklian government
about how much money they would have to repay and where it will come from.
"The reimbursement of fees paid (plus interest) is entirely just – but it means
they've wasted a substantial sum of public money," he said.
"This backﬂip will cost a vast amount of public money."
A spokesman for Attorney-General Mark Speakman said he acknowledged the
NSW Civil and Administrative Tribunal's (NCAT) decision and ﬁnal
calculations were yet to be determined.

Damon Quinn, acting CEO of NSW Trustee and Guardian, has apologised for the failed surety bond
scheme.

A KPMG review of the scheme is under way, and a term of reference is whether
"legislative changes" are needed.
Mr Speakman would not answer questions on whether he was seeking to gain
the power to impose a surety bond scheme in the future.
One man rejoicing is David Matthews, a retiree from Como, who said he felt
like NSWTG saw him as a "potential criminal" who would steal from his
daughter's estate.
He said NCAT had appointed him as the ﬁnancial administrator of his 51-yearold daughter Kylie's estate, who has dementia, after ﬁnding him a "ﬁt and
proper" person.
"I've been supporting Kylie for years and when NSWTG said 'Oh no, you might
run off with her money so pay insurance using funds from her estate' I thought
'This is ridiculous'," he said.

The problem with mandatory schemes
The Law Society of NSW had conveyed concerns about the scheme to then
attorney-general Gabrielle Upton, including the lack of policy rationale, but
these fell on deaf ears.
President Pauline Wright said the injustice was inevitable.
"Cases should be considered on their merits; making it mandatory seems
wrong."
<!--[if !supportLists]--><!--[if !supportLists]--><!--[if !supportLists]-->The
Australian Law Reform Commission, which recently published its report into
elder abuse and received OPA's submission, said there was considerable
opposition to a mandatory scheme.
"In light of the ongoing review of the mandatory surety bond scheme and the
concerns raised by stakeholders, the ALRC does not recommend that a
mandatory surety bond scheme be adopted at this time," it wrote in Elder
Abuse – A National Legal Response.

Esther Han

Shadow attorney-general Paul Lynch said the surety bond backﬂip is a sign of a "chaotic
government". PETER RAE

Esther Han is a health reporter at The Sydney Morning Herald. She has
previously been consumer affairs editor and also covered food and wine.
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