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The power of any member of Government to override the carefully considered decisions of judicial officers and
statutory authorities without possibility of review is a process more suited to the court of Henry VIII in 1518 than
Western Australia in 2018. Picture: Getty Images/iStockphoto
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I read with some concern, but not with any surprise, the report this week that another
prisoner has effectively been refused parole by the Attorney-General.

The prisoner was a former client of mine, so I probably need to declare an interest, but
the principle remains the same irrespective of who he was.

Suffering from an undiagnosed mental illness, the domestic altercation he was involved
in had tragic consequences he will have to live with for ever. The judge who heard the
evidence in the case agonised over the question of how long he should serve before being
eligible for parole.
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That decision was made after hearing comprehensive submissions from the prosecution
and the defence, considering medical and psychiatric reports, as well as an independent
pre-sentence report and victim impact statements. After paying due regard to all this
material, the sentencing judge fixed a non-parole period of 12 years.

This was a sentence arrived at with both the interests of the offender and the community
in mind. Beyond any doubt the sentencing judge was very much across every relevant
fact that needed to be considered.

Fast forward 10 years and the Attorney-General, contrary to the advice of the Prisoners
Review Board, decided to refuse the man’s entry into a re-socialisation program, which is
effectively the first step towards parole. He won’t be able to reapply for that program until
2020.

The decision of the board, like that of the sentencing judge, was made after a painstaking
examination of all the facts of the case, the medical evidence and an intense scrutiny of
the man’s behaviour as a prisoner since he was taken into custody.

The board is hardly a gathering of bleeding-heart, left-wing lawyers. It is chaired by a
former District Court judge and comprises victims’ representatives and other
government-appointed community delegates, including a number of former police
officers.

You would think it was ideally placed to make an informed decision on the release of any
prisoner. Its paramount consideration is the safety of the public.

There are, however, two further hurdles to get over before anyone can be released on
parole. Having served the minimum term and getting the blessing of the review board,
you still need the approval of the Attorney-General and Governor.

The second of those is effectively a formality once you have obtained the approval of the
Attorney- General, who must sign off on any parole order. This is a more difficult hurdle,
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particularly if your case has any degree of public notoriety.

In recent years, various attorneys-general have refused to approve review board
recommendations, in cases like Arthur Greer.

No doubt this was popular in a number of quarters, but why should one politician have
the ability to override a decision made by two judges and a statutory body comprised of
community representatives who are acting on a bona fide basis in the interest of the
community?

And why should any such refusal by a politician not be subject to a right of appeal?

In most overseas jurisdictions, an executive decision by an elected politician that affects
the liberty of a subject can be appealed to a court.

There is no reason why that shouldn’t be the case here.

The power of any member of Government to override the carefully considered decisions
of judicial officers and statutory authorities without possibility of review is a process
more suited to the court of Henry VIII in 1518 than Western Australia in 2018.

Tom Percy is a Perth QC and can be heard at 7.40am on Thursdays on 6IX. @percyqc
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