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High court rules public servants can be sacked for
political social media posts
Case of Michaela Banerji has implications for 2 million federal, state and local workers
Paul Karp
Wed 7 Aug 2019 02.19 BST

The high court has unanimously upheld a decision to sack a public servant, Michaela Banerji,
for anonymous social media posts that criticised the government’s immigration policy.
The court delivered its judgment in the landmark freedom of speech test case on Wednesday,
upholding an appeal from the workers’ compensation agency Comcare which argued it was
reasonable for the immigration department to sack Banerji.
The case has implications for 2 million federal, state and local public servants, as the court
declined to use the constitutional implied freedom of communication to rule that the sacking
was unreasonable.
Banerji was sacked for breaching the public service code of conduct – which requires public
servants to be apolitical “at all times” – for anonymous tweets from her LaLegale Twitter
account.
After an unsuccessful unfair dismissal claim, Banerji won a workers’ compensation case when
the administrative appeals tribunal found her sacking was unreasonable in part because it
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breached the implied freedom.
In the majority judgment the chief justice, Susan Kiefel, and justices Virginia Bell, Patrick
Keane and Geoﬀrey Nettle overturned that decision, noting the implied freedom “is not a
personal right of free speech”.
They noted that public service rules that anyone who posts on social media should assume
their identity and public employment will be revealed, an “obvious” risk that means even “socalled anonymous tweets” can damage the public service.
In separate judgments justices Stephen Gageler and James Edelman acknowledged the burden
imposed by the public sector gag, which Gageler called direct and “substantial” and Edelman
described as “deep and broad”.
But both agreed with the majority that the public sector gag was “reasonably necessary and
adequately balanced” given the legitimate purpose of ensuring an apolitical public service.
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The Community and Public Sector Union national secretary, Nadine Flood, said the union was
“disappointed” in the decision because “people working in commonwealth agencies should be
allowed normal rights as citizens rather than facing Orwellian censorship because of where
they work”.
Flood said an even more “draconian” version of the policy had been released in 2017 which
warned that liking and sharing social media posts could put them in breach of public sector gag
rules.
“At the end of the day the government has a responsibility to protect freedom of speech … with
a social media policy that reﬂects the real world,” she said.
Greg Barns, spokesman for the Australian Lawyers Alliance, said the case “shows that
Australians lack fundamental protections such as freedom of speech”.
“The lack of a national human rights charter means government can shut down dissent far too
easily,” he said.
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… has never been more concentrated, at a time when clear, factual reporting is so desperately
needed. Guardian Australia will hold the new Coalition government to account and continue to
report on the escalating climate emergency. We are editorially independent, free from
commercial and political bias – this means we can promise to keep delivering quality
journalism without favour or interference.
More people are reading and supporting our independent, investigative reporting than ever
before. And unlike many news organisations, we have chosen an approach that allows us to
keep our journalism accessible to all, regardless of where they live or what they can aﬀord.
The Guardian is editorially independent, meaning we set our own agenda. Our journalism is
free from commercial bias and not inﬂuenced by billionaire owners, politicians or
shareholders. No one edits our editor. No one steers our opinion. This is important as it enables
us to give a voice to those less heard, challenge the powerful and hold them to account. It’s
what makes us diﬀerent to so many others in the media, at a time when factual, honest
reporting is critical.
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Every contribution we receive from readers like you, big or small, goes directly into funding
our journalism. This support enables us to keep working as we do – but we must maintain and
build on it for every year to come. Support The Guardian from as little as £1 – and it only takes
a minute. Thank you.
Support The Guardian
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